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ALTERNATIVE SENTENCING: USING THE 1997
AMENDMENTS TO THE INDIVIDUALS WITH
DISABILITIES EDUCATION ACT TO KEEP
CHILDREN IN SCHOOL AND OUT OF JUVENILE
DETENTION
Through Special Education Advocacy, attorneys can assistjuvenile
offenders in obtaining services that can substitute for or negate the need
for Post-dispositiondetention or incarceration.' The IDEA Amendments of
1997 increase the burden on the states to provide all children with disabilities a free, appropriatepublic education and can be utilized by lawyers to turn delinquency defendants into special educationplaintiffs.2

I. INTRODUCTION
Over fifty percent of children in the juvenile detention system are
mentally, physically or learning disabled. 3 Disabilities suffered by juve' See Joseph B. Tulman & Joyce A. McGee, Special Education Advocacy Under the
Individuals with DisabilitiesEducation Act 1-2 (The University of the District of Columbia
School of Law Juvenile Clinic) (1988) (suggesting strategies for defense attorneys who
represent children in delinquency matters and status offenses). The Individuals with Disabilities Education Act (IDEA) is the federal special education law. It was originally
passed as the Education of the Handicapped Act, 20 U.S.C. 1400 et seq. (1975), "to help
,assure that all children with disabilities have available to them.. .a free appropriate public
education which emphasizes special education and related services designed to meet their
unique needs." 20 U.S.C. §1400(c)(2)(E)(3)(1975). Advocacy techniques revolve around
the Act and the special education process is governed by its provisions.
2 See Pamela Mohr, What Lawyers Should Know About New Changes in Special
Education Law, CASA (1999) (highlighting the Individuals with Disabilities Education Act
Amendments of 1997).
3 See Joseph B. Tulman & Mary C. Hynes, Enforcing Special Education Law on Behalf of Incarcerated Children: A Blueprint for Deconstruction, Children's Legal Rights
Journal, Vol. 18, No. 3, Summer 1998, at 48 (noting high rates of children with disabilities
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nile offenders are often undiagnosed or untreated.4 A recent trend in the
juvenile justice arena is to address these factors that are the root cause of a
child's delinquency rather than merely punish behavioral manifestations. 5
Judges often confuse children's behaviors with what are actually education
related disabilities leading to unnecessary detention. 6 Placement of juveniles in incarceration facilities can be prevented by offering at disposition
an alternative sentencing package that affords treatment of the whole
child.7
The Individuals with Disabilities Education Act ("IDEA") guarantees to every disabled child a "free and appropriate public education in the
least restrictive environment.", 8 Under this federal act, schools must conduct assessments to identify children with special education needs. 9 Instrumental in the assessment process are Individualized Education Plans
("IEPs") developed to address a child's particular needs.' ° Educational
plans fail children because they do not adequately provide for their emo-

in juvenile delinquency system). Case studies demonstrate that enforcing special education
rights leads to improved results for children. Id.
4 See Id.
5 See Tulman & McGee, supra note 1,at 1-5. (noting characteristics of children with
disabilities such as difficulty in listening, thinking and speaking may lead a judge to misinterpret the behavior of a child with learning disabilities). This phenomenon has resulted in
unnecessary detention of children who are not dangerous and who do not pose a risk of
flight.
6 See Id. at 1-5 (demonstrating that acts that are a manifestation of the child's special
needs are not willful or malicious).
7 See Id. at 1.
8 See Peter W. D. Wright, Representing the Special Education Child, LD Online,
June 1, 1999, at 8 (preparing the attorney and lay advocate for due process hearings); also
Vaughn v. State, 3 Tenn. Crim. App. 54, 456 S.W. 2d 879, 883 (stating that aside from all
else, "due process" means fundamental fairness and substantial justice); also 34 C.F.R. §
300.500 (1999).
9 See Id. at 4. ( "...the Individuals with Disabilities Education Act (IDEA) authorizes
federal financial assistance to States that agree to provide children with special education
and related services as defined in U.S.C. §1401(a)(17).") In order to receive federal funding, the states must open the door of public education to all qualified children and are required to educate handicapped children with non-handicapped children whenever possible.
20 U.S.C. § 1412(1), (2)(C), (5)(B); see also Brown v. Board of Education, 347 U.S. 483,
493 (1954) (citing "Education is perhaps the most important function of state and local
governments.")
10See Tulman & McGee, supra note 1, at 9-3 noting that IEPs dictate the instruction
and services a student will receive. The child is a member of the team that develops the
IEP and should be encouraged to attend the IEP meeting). See 20 U.S.C. § 1414(d)(1)(b)
(requiring school systems to ensure the child's participation "whenever appropriate").
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tional, social and behavioral progress." Special education lawyers should
question whether special education programs included in their clients'
of a special educaIEPs are appropriate when advocating for enforcement
2
1
incarceration.
or
detention
of
lieu
in
tion program
The purpose of this note is to demonstrate how attorneys can use
the IDEA as amended in 1997 to advocate for disabled juvenile offenders
and gain access to services that can substitute for or negate a judge's perception that preventive detention and post-disposition incarceration are
necessary. 13 The IDEA Amendments of 1997 include new procedural requirements that states must follow when creating and implementing IEPs
to ensure that children receive a "free, appropriate public education" in the
"least restrictive environment."' 4 Special education lawyers charged with
the responsibility of defending children can argue that a school system's
failure to meet education act requirements is the proximate cause of a
child's criminal behavior.' 5 If the state has complied with the federal requirements for the drafting of an IEP, an attorney may argue that the
child's IEP objectives cannot be met in a detention or incarceration facility
and that alternative placement is necessary. 16 By shifting the emphasis at
disposition from a child's delinquency to his or her special education
7
needs, post-disposition detention or incarceration may be avoided. '
II. HISTORICAL DEVELOPMENT OF SPECIAL EDUCATION
In the Education of the Handicapped Act (now "IDEA"), Congress
sought "to assure that all handicapped children have available to them...a
" Seeld.
12See Id.
13See Tulman & McGee, supra note 1, at 2-2. (Knowing and applying IDEA 1997,
defense attorneys can formulate and prove legal theories that would not otherwise be available). An attorney may (1) use special education in support of a motion to dismiss for lack
of jurisdiction; (2) use of special education in support of a motion to dismiss for social
reasons; (3) use special education during the intake process; (4) use special education as a
justification for keeping a child in the community; (5) use special education rights to guide
the residential placement process for delinquent youth; and (6) use special education
evaluations to demonstrate that a child with a disability did not or could not understand
Miranda warnings.
14See Mohr, supra note 2. See In re White, 429 N.E.2d 1383 (I11.App. 1982) (holding best interest of child standard encompasses the IDEA least restrictive environment
standard).
15 See Tulman & McGee, supra note 1, at 1-3.
16 Id. at 1-5.
17

Id. at 1-2.
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free appropriate public education which emphasizes special education and
related services designed to meet their unique needs."' 8 The Act rose out
of the civil rights cases decided by the Supreme Court in the 1960s and
1970s and decisions guaranteeing procedural due process.' 9 Since its
adoption in 1975, the original IDEA has been legislatively amended numerous times.2 ° On June 4, 1997, President Clinton signed into law the
IDEA Amendments of 1997.21 The 1997 Amendments impact the special
education process by placing additional requirements on public educators
who must heed IDEA's mandate that all children with education-related
disabilities have the right to a free, appropriate public education in the
least restrictive environment.22
III. IDEA AND THE 1997 AMENDMENTS
IDEA applies to children with disabilities from birth to age twentyone and requires that states provide each child a free, appropriate public
education in the least restrictive environment. 23 A child is eligible for special education, services and support if the child has a disability specifically
enumerated in the Act. 24 IDEA defines a disability as any one or combi18 Tulman

& McGee, supra note 1, at 2. See 20 U.S.C. § 1400 (1975) (discussing

congressional intent in the passage of Education of the Handicapped Act). See Board of
Education of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 206 (1982)
(holding that right to a free, appropriate public education includes right to have all educational and placement decisions made in accordance with IDEA). See Tulman & McGee,
supra note 1, at 4 (stating that narrow approaches and restrictive responses to behavioral
manifestations violate duty to provide "free appropriate public education.") Education
under IDEA is social as well as academic and strategies have to be individualized and
received in the least restrictive environment. Id.
19See Wright, supra note 8, at 7.
20 See National Information Center for Children and Youth with Disabilities, The
IDEA Amendments of 1997 (June 1998) (overviewing 1997 changes highlighting assessment and evaluation process). IEP team member roles including parental involvement and
the establishment of mediation as the primary process to be used in resolving conflicts
between a school and the parents of a child with a disability. Id.
21 Id. (finalizing regulations accompanying 1997 IDEA Amendments appear at 34
C.F.R. § 300 (1999)).
22 See supra note 21. (finding that prior to 1997, law did not specifically address
disabled student's involvement in general curriculum). The 1997 Amendments shifted the
focus of the IDEA to one of improving teaching and learning.
23 See Mohr, supra note 2, at 8.
24 See Committee on Labor and Human Resources, Report to Accompany S. 717
(1997) (reporting on committee findings). In its report, the Committee wrote that:
One of the most significant changes in the bill relates to how the evalua-
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nation of the following: mental retardation, hearing impairment including
deafness, speech or language impairment, visual impairment including
blindness, serious emotional disturbance, orthopedic impairment, autism,
traumatic brain injury, another health impairment, a specific learning disability, deafness or blindness.25
Local education agencies ("LEAs") must identify and address the
needs of children with disabilities who are entitled to a free, appropriate
public education. 26 Under IDEA, a free, appropriate public education must
serve a child's unique requirements and prepare him or her for college or
employment and independent living. 27 Specific qualifications must be met
to receive legal protection under IDEA's "free, appropriate public education" mantra. z8
A "free, appropriate public education" is an individually designed
special education program that incorporates any related services necessary
to increase a child's functioning in the school setting. 29 Individualized
special education is provided at no cost to parents or guardians of disabled
children . 30 Related services may include, but are not limited to, transportation, occupational or physical therapy, counseling, parent training, recreation, social work services, speech and language therapy, school health

tion process should be viewed. For example, over the years, the required
3-year reevaluation has become a highly paperwork-intensive process,
driven as much by concern for compliance with the letter of the law, as by
the need for additional evaluation information about a child. The committee believes that a child should not be subjected to unnecessary tests
and assessments if the child's disability has not changed over the threeyear time period, and the LEA [local education authority] should not be
saddled with associated expenses unnecessarily. If there is no need to
collect additional information about a child's continuing eligibility for
special education, any necessary evaluation activities should focus on
collecting information about how to teach and assist the child in the way
he or she is most capable of learning.
25 34 C.F.R. § 300 (1999). Having one or more of these disabilities entitles a child to
special education and related services. Evaluations must be conducted in accordance with
34 C.F.R. § 300.53 (1999).
26 See supra note 2, at 8. See 34 C.F.R. § 300.18 (1999) (defining "local education
agency" to clarify, consistent with new statutory language concerning public charter
schools, that term includes public charter schools that are established as local education
agencies under state law).
27
See Tulman & Hynes, supra note 3, at 50.
28 id

29 34 C.F.R. § 300.300 (1999).
30

i.
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services and orientation and mobility services. 3' Transition services must
also be included in the IEP to assist children who are age fourteen and
older (or younger if appropriate) in moving from educational to postschool activities.3 2 Tailored to individual students, services may include
any means necessary for a particular disabled child to make the transition
to work, college or independent living.33
The 1997 Amendments grant disabled children increased assessment rights, a larger role in the formulation of IEPs and the guarantee of
education in the least restrictive environment. 34 Important changes in the
special education law affect the assessment of children with disabilities,
formulation of the IEP and entitlement to the least restrictive
environment. 35 A comprehensive understanding of IDEA's provisions will
assist counsel in formulating a legal argument in a delinquency case that
provides for actual need based
rehabilitation rather than traditional delin36
quency system placement.
A. Conducting Student Assessments
At the request of any interested party, the school is required to conduct an assessment of a child to determine if a disability exists. 37 Evaluation procedures must comport with statutory criteria for fairness, accuracy
31See Mohr, supra note 2, at 8. See 20 U.S.C. § 1401(22) (defining "related services" as "transportation, and such developmental, corrective, and other supportive services.. .as may be required to assist a child with a disability to benefit from special education"); 34 C.F.R. § 300.16 (1999) (stating " list of related services is not exhaustive and
may include other developmental, corrective, or supportive services if they are required to
assist child with disability to benefit from special education").
32 See supra note 20, at 6. See also 20 U.S.C. § 1401(30) (stating that "transition

services" are coordinated set of activities for student, designed with outcome oriented process, which promotes movement from school to post-school activities, including postsecondary education, vocational training, employment and independent living").
33
id.
34id.
35See supranotes 1-3 and accompanying text.

See generally, Jerome G. Miller, Last One Over the Wall: The Massachusetts Experiment in Closing Reform Schools, Ohio University Press, 1991, pp. 229-239 (demonstrating phenomenon whereby experts who provide evaluations of children in delinquency
system make findings and recommendations based on incarceration facility options in the
delinquency system rather than on the basis of the children's actual needs).
37See Tulman & Hynes, supra note 3, at 50. See 20 U.S.C. 1412(a)(17)(A) ("Children with disabilities are included in general State and district-wide assessment programs,
with appropriate accommodations and modifications in administration, if necessary...").
36
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and completeness.38 State Departments of Education must have set time
limits in place for conducting evaluations after a request has been made.39
Parents are entitled to notification of assessment and must agree to each
test used in the evaluation. 4° If parents of a child are deceased, unknown
or unavailable, the school must appoint a surrogate
parent to participate in
4'
behalf.
child's
the
on
process
the educational
Parents, guardians and surrogate parents may seek an independent
evaluation of a student at public expense.42 If the independent evaluation
provides information in addition to or different from the original evaluation conducted by the state and is accepted in a IEP meeting or other
hearing, there is a right of reimbursement (to the parents) for evaluation
expenses.43 If evaluations establish that a child is disabled and entitled to
special education and services, the child's individualized special education
plan must include appropriate related services and transition services (if
the child has reached his or her fourteenth birthday, or earlier if appropriate). 44
B. An Individualized Education Plan
An IEP is a written document that states specifically the special
education and services a child is entitled to as part of a free, appropriate
public education in the least restrictive environment. 45 Essentially a blue" 20 U.S.C. 1412(a)(17)(A).
39 Id.
40 Matthew D. Cohen, Comparative Analysis: IDEA, Section 504 and the ADA,
Philadelphia Times, June 16, 1999, at 4 (noting education and service eligibility as it relates
to children with disabilities). See 34 C.F.R. § 300.139 (1999) (implementing requirements
that disabled children participate in assessments, reports shall be made available with same
frequency and in the same detail as reports on assessment of non-disabled children).
41 Id.
42 See Tulman & Hynes, supra note 3, at 51.
43 See Mohr, supra note 2, at 9.
44 See Tulman & Hynes, supra note 3, at 50; see Cohen, supra note 37 (laying out
IDEA regulations lay out very detailed provisions for the process of developing IEPs). The
IEP must contain annual goals and short term objectives including any related or transition
services a child requires to benefit from his or her education and it must be reviewed at
least annually. Id.
45 See Mohr, supra note 2; see also Tulman, supra note 1, at 9-2 (focusing on the
IEP as the primary tool for enhancing the child's involvement and progress in the general
curriculum. "General curriculum" is defined as the same curriculum as for non-disabled
children); see 34 C.F.R. § 300.347 (1999) (describing content of individualized education
plan).
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print for the education of an individual child, the IEP is a written document
developed annually by a team of interested persons. 46 The team includes
the child, the parents, guardian or surrogate parents of the child (parental
rights are transferred to competent 18-year-olds), both a regular and special education teacher, a representative of the school system who has the
authority to authorize services, a person qualified to interpret evaluation
47
results and any other persons requested by the parents or school system.
Every three years, a new IEP must be created for a child identified by the
school system as having special education needs. 48
At the IEP meeting, the team begins by reviewing the child's current
educational performance including strengths, areas of improvement and
areas of child, parent or educator concern. 49 If an IEP has previously been
developed for a child, the meeting will focus on discussion of whether a
child is meeting his or her short and long term goals as specified in the
IEP, in his or her current educational placement.5 ° If the purpose of the
meeting is to develop a child's first IEP, the team will set up short and
long-term goals.5 An advocate requested by the parents who is aware of
the child's disability can assist the parents in developing realistic goals for
the child. 52 The advocate should be knowledgeable in special education
46

id.

See generally 34 C.F.R § 300 (1999) (stating who must be invited to attend IEP
meetings including parents and in most circumstances, a child's regular education teacher.);
see 34 C.F.R § 300.344 (1999). The law specifies that the regular education teacher, to the
extent appropriate, participates in the development, review and revision of the child's IEP).
34 C.F.R. § 300.344 (1999). Prior to 1997, the law did not include a regular education
teacher as a required member of the TEP team. Id. Under the 1997 Amendments, the disabled child's IEP team must include at least one of the child's regular education teachers if
the child is, or may be, participating in a regular education environment. Id.
48 34 C.F.R. § 300.344 (1999).
47

See Cohen supra note 37, at 3.
50 See 34 C.F.R. § 300.346 (1999) (stating that the IEP must include (I) a statement
of the child's present levels of educational performance including how the child's disability
affects the child's involvement and progress in general curriculum; (2) a statement of
measurable annual goals related to meeting the child's needs that result from the child's
disability; (3) a statement of special education and related services and supplementary aids
and services; and (4) a statement of the program modifications or supports for school personnel that will be provided for the child to advance appropriately toward attaining the
annual goals, be involved and progress in the general curriculum, and participate in extra
curricular and other nonacademic activities and to be educated and participate with other
children with disabilities and non-disabled children; see also 20 U.S.C. 1414(d) (1975).
49

51 id.
52 See Wright supra note 8, at 4; see Tulman & McGee, supra note 1, at 2-7. A proactive child advocate can actively work with a child's family and with school personnel to
develop or refine an IEP that meets an individual child's needs and forms a solid basis for
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law (comprehensively understand the IDEA requirements) to insure that
that the IEP developed for the child includes the specific information required by IDEA.53
C. Education in the Least Restrictive Environment
IDEA 1997 mandates that disabled children be educated where
they would if they were not disabled unless inappropriate.54 The parents
and the school system have an equal vote in determining whether a particular school is the appropriate and least restrictive environment in which
a child can receive an education that meets his or her needs.55 For most
students, the placement to be specified by the IEP is the general education
classroom of the neighborhood school with supplementary aids and services as appropriate.56 A child should be placed in special education classes
or in an alternative school only when it is demonstrated that the child's
needs are so severe that they cannot be satisfactorily met in regular education classrooms with the support of assisted technology and paraprofessional service providers.57
The student's IEP must contain a statement of special education,
related services and supplementary aids the student needs to be involved
and to make progress in the general curriculum, to participate in extracurricular and other non-academic activities and to be educated with disabled
and non-disabled peers. 58 IDEA 1997's emphasis on participation in the
general curriculum is intended to produce attention to the accommodations
and adjustments necessary for disabled children to access the general curriculum and the special services which may be necessary for appropriate
participation in particular areas of the general education curriculum. 59 An
IEP must also contain an explanation of the extent to which a student will
not be participating with non-disabled children in the general education
dismissing a pending delinquency matter. An attorney advocate is more likely to succeed
on a motion to dismiss for social reasons in situations where the disability contributes to the
child's criminal behavior. See infra note 138 and accompanying text.
53 Id. See supra note 47; Rowley, 458 U.S. at 192 (holding that congress intended
states educate disabled children with non-disabled children whenever possible).
14 See Cohen supra note 37,
at 3.
55 See Tulman & McGee supra note 1.
56 Id
57

id.

58/d.
59 See Tulman & McGee, supra note 1.
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classroom and in extracurricular and non-academic activities. 6° This determination must include consideration of a child's socialization in addition to an investigation into academic achievement.6 1
D. ParentalInvolvement is Critical
Prior to the 1997 Amendments, parents were not required to participate in meetings regarding a student's eligibility for special education
and related services. 62 UdrI
Under IDEA 1997, parent, surrogate parent and
guardian input in the development of a child's special education plan is
critical to the child obtaining a free, appropriate public education in the
least restrictive environment that includes necessary related and transition
services. 63anParents and guardians have the right to examine their child's
cumulative education file (encompassing all of the child's school records),
a right of notification as to hearings and are invited to participate in the
development of the IEP.64 During the creation of the IEP, the parent or
guardian can agree or disagree with any aspect of the document including
the child's goals and objectives, related and transitional services and
school placement.65 IDEA 1997 also requires that parents give informed
consent
before their child is reevaluated by a school to determine eligibil66
ity.
IV. SPECIAL EDUCATION AS A BASIS FOR RELIEF
Attorneys can enforce a juvenile offender's right to a free, appropriate public education and receive for him or her a special education and
related services that can substitute for or negate the need for detention or

60

d.

61Id. A child with mental retardation may never be able to perform on grade level
with his or her peers in a regular education classroom. However, the child may demonstrate more appropriate socialization including peer interaction in the regular education
classroom than in classes reserved for special education students.
62See Mohr, supra note 2, at 9.
63 See 20 U.S.C. 1414(d)(1)(b)(i) (demanding that each public agency take steps to
ensure one or both of disabled child's parents afforded opportunity to participate in IEP
process).
64Id.
65 ld.

66 See 34 C.F.R. § 300.505(a)(i) (providing for parental consent procedure).
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incarceration. 67 In Morgan v. Chris L., the school filed a delinquency petition against a student with ADHD accused of kicking an damaging a
lavatory water pipe.68 Chris L. had long history of difficulty controlling
his behavior and such difficulties were treated as a discipline problem
rather than as a situation requiring appropriate special education and related services. 69 Following an IDEA due process hearing, a administrative
law judge ruled that school system personnel violated IDEA by failing to
evaluate Chris and by attempting to use the juvenile court process to
change his educational placement without following IDEA's procedural
safeguards.7 ° On appeal, the Sixth Circuit expressly held that the school
system's filing of a delinquency petition constituted a change in educational placement entitling Chris to IDEA procedural protections including
the convening of an IDEA team prior to a proposed change in placement.7 1
Aberrant student behavior is frequently a reflection of failure on the
part of the school system to provide appropriate educational and related
services.7 At the outset of a delinquency case, attorneys must locate a
child's school records and conduct an extensive school history investigation. 73 Based on a client's education records, an attorney can argue at disposition for a sentence that meets the client's special education and service
needs. 74 If a child has already been incarcerated, the attorney can use a
67

See supra note 1, at 1-2.

68 See Morgan v. Chris L., 927 F.Supp. 267 (E.D. Tenn. 1994), aff'd. 106 F.3d 401
(6th Cir. 1994) cert. denied. 117 S.Ct. 2448 (1997). See also Tulman & McGee, supra note
1, at 1-2 (children are grossly over represented in juvenile justice system because judges
confuse behavior with disabilities). Signs of disabled functioning include evidence of an
unstable home, learning disabilities, trauma (head), early school failure coupled with a lack
of intervention, the use or sale of drugs and the amount of time a child has spent incarcerated. Id.
69 id.
70

Id at 4-2.

71See Morgan v. Chris L., 927 F.Supp. at 271.
72 See infra note 65.
73 Id. See Wright, supra note 8, at 9; see Patricia J. Arthur, PracticalConsiderations

for Partnerships: The Teamchild Experience, Columbia Legal Services, (1997). "Teamchild" is a collaborative effort between Columbia Legal Services and the Seattle-King
County Public Defenders Association and utilizes special education advocacy to "help kids
stay in school, get the help they need, and have a safe place to live." The program provides
civil legal services to youth in the juvenile justice system who are represented by public
defenders on their criminal matters. Teamchild moves public defender organizations away
from a strictly focusing on constitutionally mandated criminal protection by adding a civil
legal services competent that address a child's educational, social and emotional needs. Id.
74 See Tulman & McGee, supra note 1, at 1-6 (shifting responsibility to education
system by asking judge to allow education services that parents and attorney have ob-
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child's education records to develop an argument that the child's special
75
education needs can not be met in the detention or incarceration facility.
The 1997 IDEA strengthens academic expectations and accountability for
children with disabilities in and out of incarceration facilities and places
new restrictions on educators to ensure that IEPs relate more clearly to the
general curriculum of children in regular education classrooms.76
A. IEPRequirements Must be Met
The Supreme Court has held that an IEP must comply with procedural requirements under IDEA and be substantively sufficient to confer
some educational benefit to the child in order to be "appropriate" within
the meaning of the Act.77 IDEA 1997 requires that an IEP be developed
within thirty days after eligibility has been determined.7 8 The IEP must
include specific information including the services to be provided, number
of hours per week the student is to receive each service, a description of
any regular education services the student will receive, when services will
begin and end and how the student's educational progress will be evaluated. 79 All objectives must be student specific and their fulfillment must
as
be measurable. 80 Appropriate placement is based on this information
8
provided by IEP team members and included in the written document. 1
The 1997 Amendments specify "special factors" that the IEP team
must consider. 82 Behavioral strategies and supports must be included if
the child's behavior impedes his or her learning or the learning of other
children in the classroom. 83 If a child's English proficiency is limited, the
tained).
75 See id, supra note

1, at 1-7.

76 See supra note 20, at
5.
77 See Burlington v. Mass. Dept. of Ed., 471 U.S. 359 (1985) (holding that IDEA in-

cludes power to order school to reimburse parents for private services if school program is
inappropriate); see also Northeast Central Sch. Dist. v. Sobol, 584 N.Y.S.2d 525 (N.Y.
1992); see generally Florence County Sch. Dist. v. Carter, 510 U.S. 7 (1993) (holding that
tuition reimbursement for unilateral placement by parents in a private school is appropriate
remedy where public school fails to provide appropriate public placement, even where
private school selected by parents not on the state's list of approved private schools).
78 See Cohen, supra note 37, at 3; see also 20 U.S.C. 1412(a)(6), 1414(b)(4).
79 Id.
8

id,

81See Mohr, supra note 2, at 8; see supra note 43.
82 See supra note 20, at 6.
83 Id

2001]

ALTERNATIVE SENTENCING AND THE IDEA ACT

151

child's language needs must be considered as they relate to the IEP. 84 If a
child is blind or visually impaired, the IEP must provide for instruction in
Braille and the use of Braille where appropriate. 85 The IEP must address
the child's communication needs and whether a child requires assistive
devices and services.86
The IEP is the foundation on which an argument for special education, support and services is built.87 Schools must report to parents the
progress of children with disabilities at least as frequently as the progress
of non-disabled children is reported.88 If a child is not making expected
progress toward annual curriculum goals, the IEP team must convene and
revise the IEP.89
The 1997 Amendments to IDEA require annual review of the IEP,
revision when necessary and a complete reevaluation at least once every
three years. 9° A school may decide not to reevaluate or to conduct a partial
reevaluation when the three-year evaluation is due. 9' T his is permissible
only if the school advises the parent(s) or guardian(s) that they can request
a full evaluation. 92 I f the parent(s) or guardian(s) requests a full evaluation, the school must comply with the request in a timely manner.93 If a
school system fails to convene an IEP team and write an IEP for child with
disabilities, this is a blatant procedural violation of IDEA. 94 More typical
is the circumstance in which an IEP is created for a child, with or without
parental assistance, that does not set realistic, individual goals and objec-

'4Id. See also 34 C.F.R. § 300.19(a) (1999) (stating that all documents relating to
child's education must be available to child and his parents in their native language or state
will provide interpreter at its expense).
85 id

Id at 34 C.F.R. § 300.5 and § 300.6 (stating that assistive devices and services include anything a child needs to benefit from special education. For example, a deaf child
may require a sign language interpreter, a note taker and close-captioned videos).
87 See Wright supra note 8, at 5; see Tulman & McGee supra
note 1, at 9-2.
86

88 See Tulman & McGee supra note 1, at 9-3.
89 id

90See 34 C.F.R. § 300.321 (1999).
91 Id.
92

Id at § 300.321 (mandating that written notice be sent directly to parents). It is not

sufficient (under IDEA) for a school to send a notice home with a child or to place a phone
call to the child's home. Id.
93 Id
94 See generally 34 C.F.R. § 300.321 (requiring that IEP be developed within 30 days
of determination of eligibility for every child with disability, entitled to individual education plan).
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95
tives for a child entitled to a special education.

B. Expelled, Suspended and IncarceratedChildren are Entitled to a Free,
AppropriatePublic Education
IDEA 1997 mandates that all children with disabilities who have
been expelled or suspended from school and incarcerated children retain
their IDEA rights and are entitled to a free, appropriate public education. 96
While removed from school, the child should continue to participate in the
general curriculum and receive all necessary services.97 The incarceration
facility where a disabled student has been sent must be able to address the
individual needs of the student as specified in his or her IEP.98 IEPs
should be modified as needed to address any behavior changes. 99 While
confined in a short-term facility, the IEP from the previous school district
should be implemented.'°° If a child is in long-term confinement, courts
have held that a new IEP must be developed as soon as the child is transferred to the institution.'01
C. Fulfilling the Obligation to Educate in the Least Restrictive
Environment
Pursuant to IDEA, a child's IEP must be implemented in the least
restrictive environment in which he or she can receive an appropriate education. 10 2 The least restrictive environment consideration is the requirement that a child with a disability be educated with non-disabled peers
95 See Tulman & McGee, supra note 1, at 9-4.
96 See id; see Nancy Mahon, Education as Crimeprevention: Providing Education to
Prisoners,The Center on Crime, Communities and Culture, September 1997, at 2 (noting
while illiteracy and poor academic performance are not direct causes of criminal behavior,
young people who have received inadequate education or who exhibit poor literacy skills
are disproportionately represented in criminal justice system). Although there is a high rate
of learning disabilities in juvenile incarceration facilities and a desperate need for quality
education, once juveniles are incarcerated, their line to education is broken. Most juvenile
offenders aged sixteen and older do not return to school upon release and there is a strong
link between low levels of education and high rates of criminal activity.
97
See Mohr, supra note 2, at 10; Tulman & McGee, supra note 1, at 5-5.

98See Tulman & McGee, supra note 1, at 5-6.
99Id.
100 See Tulman & Hynes, supra note
3.
101Id.
102See

Cohen, supra note 37 at 3; Tulman & Hynes, supra note 3, at 53.
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whenever appropriate.10 3 In most cases, a child's neighborhood school is
the least restrictive environment because it is the location where the child
would receive an education if not disabled. 04 If a state receives funding
based on where a child is placed (a neighborhood or alternative school),
the mechanism for distributing funds must not prevent placement of the
child in the least restrictive environment.10 5 The school system can not
place a child in an alternative school for students with a particular disability based on an increase in funding if that child could receive an appropriate education in a neighborhood school.'06
D. Related Services
Children with disabilities are entitled to related services to be received in conjunction with their free, appropriate public education.' 0 7 An
array of related services are available to help children benefit from their
individualized special education programs. 0 8 In addition to the related
services listed in IDEA 1997, students are entitled to receive any related
services necessary to increase their ability to participate in the general
education classroom and in the general curriculum. 109 The special education attorney can argue for any service (e.g. therapeutic horseback riding
103 See Cohen, supra note 37, at 3-4.
104 See id; see infra note 31 and accompanying text.
105 See

infra note 31 and accompanying text.

106 See supra note 20, at 7.
107 See

34 C.F.R. § 300.24 (1999) (defining "related services" as transportation and

such developmental, corrective, and other supportive services as are required to assist a
child); see also 20 U.S.C. § 1401(a)(17) (noting that definition of "related services" broadly
encompasses those supportive services that "may be required to assist a child with a disability to benefit from special education").
'0o See 20 U.S.C. § 1401(a)(17). "Related services" include "transportation, and
such developmental, corrective, and other supportive services (including speech pathology
and audiology, psychological services, physical and occupational therapy, recreation, including therapeutic recreation, social work services, counseling services, including rehabilitation counseling, and medical services except that such medical services shall be for
diagnostic and evaluation purposes only) as may be required to assist a child with a disability to benefit from special education, and includes the early identification and assessment of
disabling conditions in children."; see The Council for Exceptional Children, Summary of
the Individuals with Disabilities Education Act Amendments of 1997 (June 1999) (defining
supplemental aids and supports added by 1997 Amendments). Amendments include services and other supports that are provided in regular education classes or other educationrelated settings to enable children with disabilities to be educated with non-disabled children to the maximum extent possible. Id.
109 Id.
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or art therapy) that would enable a child to benefit from his or her special
education."° These services must be provided at public expense pursuant
to the IEP developed with parent or guardian participation and based on
the child's unique needs. I"'
E. Transition Services
IDEA 1997 makes a number of significant changes in the area of
"transition services.' ' 12 Transition services are those provided to assist the
student in moving from the school classroom to work, college or independent living. 11 3 When a student turns fourteen and annually thereafter,
the student's IEP must contain a transition statement that takes into con-4
sideration IEP components that focus on the student's course of study."
Long term goals and the education environment specified for the child in
his or her IEP should indicate what type of transition services the school
needs to provide the student after he or she is sixteen-years-old. '
When students are age sixteen or older, IDEA 1997 requires that
the students' IEPs contain statements of the specific services the school
system is to provide. 16 In determining appropriate transition services, the
IEP team should take into account the student's post-high school plans
from the perspective of the student and his or her parent(s) or
guardian(s).' '7 Typically, statements of transition services will provide
that a student will meet with an occupational or vocational counselor
within the school." 8 The counselor will assist the student in determining
individually appropriate educational, work related and independent living
goals.'"9 If a school is to hold events (such as a career fairs) that relate to a
child's transitional needs, the school must ensure that the each disabled

0
11
See Tulman & McGee, supra note 1; see supra note 20, at 5.

11 See Tulman & Hynes, supra note 3, at 50.
112See Mohr, supra note 2, at 9; see supra note 31 and accompanying text.
113See supra note 20, at 6; see 34 C.F.R. § 399.29; see also 20 U.S.C. § 1401(30).
11420

U.S.C. § 1401(3).

115Id.
116id.
117See 34 C.F.R. §300.29(2) (1999) (stating that transition services must be "based
on individual student's needs, taking into account the students preferences and interests...").
118See Tulman & McGee, supra note 1, at 9-10.
119

Id.
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and non-disabled child has equal access to such events. 120
V. SPECIAL EDUCATION REPRESENTATION OF A JUVENILE
OFFENDER

A. Developing the Special EducationArgument
When a special education attorney's services are requested, a
child's special education needs have usually been identified.121 If a child's
parents are seeking legal representation, they are probably concerned about
their child's current placement and believe that the child's program needs
to be changed. 122 If a child is charged with a crime and an attorney is retained on the child's behalf, it must be determined whether the child has
been identified as disabled.123 If a child has not been identified by the
school system as disabled but the attorney has reason to believe the child
may have a disability, an inquiry into the child's educational history
should be conducted. 124
The first step in turning a delinquency defendant into a special edu25
is the gathering of the student's complete school records.'
plaintiff
cation
This requires obtaining a release form signed by the client's parent(s) or
guardian(s). 126 Next, the attorney should place all documents obtained in
chronological order and develop charts and timelines as applicable. 127
120 Id A school counselor, special education teacher or paraprofessional could notify
event sponsors that children with disabilities will be attending the event; see Tulman &
McGee, supra note 1, at 9-10. If a student needs assistance to benefit from the event, such
services should be provided to meet the child's needs as specified in his or her IEP. Id.
121 Id.

122

See Wright, supra note 8, at 2.

123 id

124 Id. School records are typically kept at the student's last school of record. If the

student has not attended school for an extended period of time or is now placed in another
school, records may be located at the particular school system's central records office.
125 Id. Schools are required to provide parents of disabled children with complete
educational records including any TEPs, assessments and evaluations. General release
forms and summary sheets explaining what constitutes a "cumulative" school record file
are public documents that must be made available to parents, advocates and attorneys upon
request.
126 See Tulman & Hynes, supra note 3, at 61.
127 See Wright, supra note 8, at 4. Charting and mapping the child's educational
history will help the attorney identify where the child's special needs went unrecognized or
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Once the file has been organized, the attorney should schedule an appointment with the school. 128
B. Filingfor Due Process
Legal issues in special education cases are usually related to procedural matters including whether the child is eligible for services, the nature
of the child's disabling condition, violation of timelines and failure to im130
plement an IEP. 2 9 Factual issues are usually related to the IEP process.
The best course of action is to prepare for due process litigation in hope of
settlement. 13 1 Where parents believe that their disabled child has been
denied due process under the law, the parents can file for a due process
hearing on their child's behalf. 32 During the due process hearing the parents have (1) the right to an impartial independent hearing officer; (2) the
right to present testimony and cross-examine witnesses; (3) the right to
exclude evidence not presented by the opposing side at least five days
prior to the hearing; (4) the right to counsel; (5) the right to a written decision within 10 days and a verbatim written transcript; (6) the right to133appeal in court; and (7) the right to recover attorney's fees if successful.
Attorneys preparing for a due process hearing should try to establish evidence that the public school has failed the child by demonstrating
through school records including IEPs, evaluations and assessments that
despite years of special education or a demonstrable educational need on
34
the part of the child, the child is falling further behind his peer group.' 35
There are two possible approaches to initiating due process litigation.'
The attorney can file for due process on behalf of his clients (parents and
unmet by the local education agency.
128 id.
129

See Ciresoli v. M.S.A.D., 901 F.Supp. 378 (1995) (explaining scope of judicial

review in IDEA cases is broader than usual administrative case review). In IDEA cases, in
addition to the administrative record, the court is required by statue to hear additional evidence at party request and to grant such relief as the court determines appropriate. 20
U.S.C. § 1415(e)(2).
130 See Wright, supra note 8, at 5 (noting that IDEA provisions focus on the factual
circumstances surrounding the education of the individual child).
131See 34 C.F.R. §300.500 (1999) (stating that children and parents of disabled children can safeguard procedural rights by filing for due process hearing.
132 Id.
133

See Cohen, at 4-5.

134

Id.

135See Wright, supra note 8, at 9.
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child) before contacting the school if he or she believes that the school will
be unresponsive to the child's needs. 136 Alternatively, the attorney can
give the school an opportunity to make a good faith effort and settle gracefully. 137 An attorney's decision as to the best time to file for due process
will depend upon the facts of an individual case. 38 Regardless of the
timing decision, preparation for a due process hearing is ongoing process
39
which needs to begin with the initial compilation of school records.
C. Using the "Stay-put" Provision to the Child'sBenefit
The IDEA provides that if either the school or parents request a due
process hearing, the child remains in the last agreed placement (the placement last agreed upon by the IEP team and specified in the IEP) until all
administrative and legal proceedings are resolved.'4° This "stay-put" provision is important in advocating for the child in two respects.' 4' Where
clients believe that a child's current placement is the most appropriate and
that the child's special education needs are being met, filing for due process will trigger the stay-put provision and prevent the school system from
changing the child's placement. 42 If clients are attempting to change the
child's placement and the school system refuses to place the child in the
program sought by the parents, the parents can suggest in an IEP meeting
that the child be allowed to attend a summer program at the school of his
or her choice (the school will probably agree as special education students

136Id. at 10. If the attorney believes that the school will not comply with IDEA in

developing an appropriate individualized education plan for the disable child, the attorney
may file for due process in an effort to get the attention of the school system at the district
level. At the district level, school of officials will have more leeway to formulate a plan that
is in compliance with IDEA.
137Id
138 id
139 See Wright,

supra note 8, at 5.

140Id. See Honig v. Doe, 484 U.S. 305, (1988). The 1997 Amendments to IDEA do
not alter Honig's holding that suspension for more than ten days or expulsion trigger all of
the placement change procedures. These include the right to file a complaint and the right
to remain in the current school placement pending completion of administrative and judicial proceedings; see also S-I v. Turlington, 635 F.2d. 342, 348 (5th Cir. 1981), cert. denied, 454 U.S. 130 (1981), where the Court of Appeals held that "a termination of educational services, occasioned by an expulsion, thereby invokes the procedural protections of
the EHA [now IDEA].
141See Mohr, supra note 2, at 9.
142 Id. See 34 C.F.R. § 300.500 (1999).
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are often entitled to an extended school year). 143 Once the child is placed
in the summer program, the attorney can file for due process and request
that the hearing officer order that the child "stay-put" in school where the
summer program is conducted. 144
Special education attorneys and advocates should be aware of two
important exceptions to the "stay-put" provision under the 1997
reauthorization that give school officials and hearing officers the power to
change the placement of special education children. 45 Pursuant to the
1997 Amendments, a hearing officer may order a change in placement
after reviewing information about the child if he or she finds a special education student in an interim alternative education setting for up to ten days
for any behavior for which non-special education students could be so
disciplined. 146 He or she may also order a change in placement if a special
education student is held up to forty-five days in an interim alternative
education program for carrying a weapon to school or a school function or
knowingly possessing, using or selling drugs at school or a school function. 147
D. Special Education Adolescents and Entitlement to Compensatory
Education
Eighteen-year-olds charged with the commission of a crime and juvenile offenders who turn eighteen-years-old and are transferred into the
adult system are no longer entitled to a special education under IDEA unless an IEP has been developed prior to sentencing or the transfer into an
adult incarceration facility. 48 Special education attorneys should make
certain that such clients have IEPs in place prior to sentencing or
143Id.
144Id.
145See

Tulman & McGee, supra note 1, at 12-3.

'46
Id. See Turlington, 635 F.2d 345. Educational services should be continued even
if a child's criminal behavior is not a manifestation of a disability. Earlier court holdings
and federal legislation had established that if the [criminal] behavior is found not to be a
manifestation of disability, the student may be subjected to the same disciplinary measures
as are non-disabled students, including suspension or expulsion without education.
147See Mohr, supra note 2, at 9-10.
148See 34 C.F.R. § 300.311 (1999) (dealing with requirements of free, appropriate

public education ("FAPE") for students with disabilities in adult prison). The obligation to
make FAPE available to all children with disabilities does not apply with respect to students aged 18 through 21 if the child is not actually identified as a child with a disability
under §300.7 and the child does not have an IEP in place.
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transfer.' 49 Special education adolescents failed by the school system may
be entitled to compensatory education.150 If a public school has failed to
properly identify a special education child, the child may be entitled to
receive an appropriate special education with related and transition support
and services beyond his or her twenty-first birthday. 151 The purpose of a
compensatory education is to reimburse a child for
the amount of time he
52
1
education.
appropriate
an
received
not
has
she
or
E. Resolve Conflicts Through Mediation
IDEA 1997 establishes mediation as the primary process to be used
in resolving conflicts between the school system and parents of a disabled
child. 53 States are now obligated to create a mediation system in which
parents and schools may voluntarily participate. 54 The mediation process
may not be used to deny parents or guardians due process rights and proceedings must be conducted by a qualified and impartial mediator trained
a list of
in effective mediation techniques. 55 The state must maintain
56
1
process.
mediation
the
of
cost
the
bear
and
qualified mediators
F. Right to Attorney's Fees at Market Rate
Under IDEA 1997, attorneys who prevail at due process hearings
are entitled to attorney's fees at market rate. 17 This should provide private
attorneys with additional incentive to advocate on behalf of special educa1491id

See Tulman & Hynes, supra note 3, at 51; see Mohr, supra note 2, at 10.
151Id.
152See Tulman & Hynes, supra note 3, at 51.
150

See Mohr, supra note 2, at 10.
js Id Massachusetts accepts federal funding for the education of children with dis153

abilities and must provide for the availability of mediation as the primary method utilized
in dispute resolution.
'55

id

156 Mediation

has been revised to (1) add a new §300.506(b)(2) to specify that the
mediator must be selected from a list of mediators on a random basis (e.g., a rotation), or
that both parties are involved in selecting the mediator and agree with the selection of the
individual who will mediate; and (2) add a new §300.506(c)(2) to clarify that payment for
mediation services by the State does not make the mediator an employee of the State
agency for purposes of impartiality. 34 C.F.R. §300.506 (1999).
157 See Tulman & McGee, supra note 1,
at 13-13.
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tion children.158 The provision will also encourage schools to develop
educational plans that meet the needs of individual students, preventing the
need for lengthy and costly due process litigation. 159
VI. CONCLUSION
The job of the special education advocate is to ask the judge to allow the education services that the parent(s) and attorney have obtained in
lieu of the detention or incarceration of a child. The 1997 Reauthorization
of the Individuals with Disabilities Education Act is the federal special
education law that guarantees to every child a free, appropriate education
in the least restrictive environment. The attorney addresses the child's
delinquency charge by shifting responsibility to the education system via a
showing that the criminal behavior is a manifestation of the child's educational disability.
The attorney begins the special education advocacy process by creating a clear chronology of a child's educational experience that sets forth
a basis for the relief sought. If a child has never been in special education,
the attorney should inquire whether circumstances warrant special education. If a child has been receiving special education, counsel's inquiry will
focus on whether the child's special education program is appropriate.
Specifically, the lawyer must determine if Individual Education Plans include services, goals and objectives that meet the client's educational, social, emotional and behavioral needs.
After a compete investigation, the attorney should develop a special
education plan. The proposed program should be designed in accordance
with IDEA 1997, formalized in the child's IEP and be given to the child's
hearing or probation officer prior to sentencing. The offer of special education is made at disposition as an alternative to detention or incarceration
or as a condition of probation. Where a special education sentencing proposal is refused and a child is sentenced to an incarceration facility, the
attorney should obtain an IEP that will take effect when the child returns to
the community and will serve to facilitate such a return.
Understanding the 1997 Amendments to IDEA is critical to successful advocacy on behalf of children with special education needs. Attorneys need to keep in mind that schools are not merely required to provide the services which have been budgeted or are currently available to
students. Rather, IDEA 1997 orders schools to provide children with dis158 Id.

159
See Wright, supra note 8, at 4.
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abilities what they need to obtain a meaningful education and to become
productive members of society.
While the number of institutionalized persons with disabilities has
decreased in the mental health and retardation systems, American society
continues to incarcerate a large number of children in the delinquency
system. These incarcerated children remain entitled to a free, appropriate
public education and the related and transition services necessary to benefit from a special education under IDEA 1997.
The use of IDEA 1997 to turn delinquency defendants into civil
rights plaintiffs is premised on the fact that an astoundingly large percentage of disabled children who are incarcerated in juvenile or adult facilities
would not be incarcerated on the basis of their offenses absent the presence
of their disabilities. Judges who sentence children with disabilities often
know little, or nothing, or the child's educational disabilities. Social concerns that IDEA children who were previously incarcerated are now in
classrooms with regular education children need to be weighed against an
argument that education is effective in reducing delinquent or criminal
behavior at large and that conversely, incarceration is not effective in reducing delinquent or criminal conduct. Such a balancing test will reveal
that an individualized education program that contains meaningful and
comprehensive special education, related and transition services provides a
safe and productive alternative to detention or post-disposition incarceration.
Mark Peikin

